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UNITED STATES ENVIRONMENTAL PROTECT!ON AGENCY

f . WASHINGTON, D.C. 20400 H
L pat®
MAR 1 4 1994
MEMORANDUM
SUBJECT: EPA Indian Policy THE ADMINISTRATOR
TO: All Employees

In 1984, EPA became the first Federal agency to adopt a formal Indian Policy (.opy
=ttached). EPA is proud of that Policy, which has provided the framework for our '
developing partnership with Tribes. Since 1984 Agency programs have changed and several
of our statutes have been amended to address Tribal needs. Nevertheless, the core principle
of the Policy, a commitment to working with Fedemlly recogmzed tribes on a government-
to-government basis to enhance environmental protection, has been reaffirmed by President
Clinton and remains the comerstone of EPA's Indian program. Accordingly, therefore, I
formally reaffirm the EPA Indian Policy.

The challenge for EPA today is to implement.its Policy eﬁ'ecuvely Previous

.admiristrations have addressed implementation, both in a 1984 Policy Implementation

Guidance and a 1991 Concept Paper. We must now update and strengthen these documents
and our implementation programs to reflect the goals and values of our long-tenn vision and
strategic agenda. A key element for succéssfully implementing the Indian Policy ; must bea
commitment to fully institutionalize the Policy into the Agency's planmng and management
acuvmes :

~0n March 7, Martha Pmthm formerly Deputy Ass:stant Admmstmtor for Water
joined my staff to assist in‘developing our Tribal Programs.” I have aiked Martha' and Bill

- Yellowtail,* Reglonal Adxmmstrator, EPA’ Regxon VII,: to form a team of Ageacy leaders to

make recommendations ‘on EPA/Tribal relations and the unplementat:on of the Policy. The -
work of this group should-help the Agency develop the best structure and adopt the best
strategies for implementing the goals of the Policy. The team will work with Tribal
representatives, including the Tribal Operations Committee and others, in drafting new
melementanon guidance. This guidance will provide a blueprint for transforming the
Policy’s vision into a reality for federally recognized Indian Tribes, including Alaskan
Tribes.

This is an exciting opportunity for us to develop a stronger parm:rstup with Tnbal

sovernments in protecting the environment. I ask all of you to help make this effort a great '
success.

Attachment




'EPA POLICY FOR THE AOMINISTRATION OF ENVIRORMENTAL
PROGRAMS ON INDTAN RESERVATIONS

INTROQUCTION

The President published a Federal Indian Policy on January 24, 1983,
supporting the primary role of Tribal Governments in matters affecting
Amnerican lndian reservations., That policy stressed two related themes:
(1) that the Federal Goverament will pursue the principle of - India-
"self-government” and (2) that it will work directly with Tribal
Governments con 3 “government-to-government™ basis. \

The Environmental Protection Agency (EPA) has previously issued general
statements of palicy which recognize the importance of Tribal Gavernments
in regulatery activities that impact reservation envirgnments. [t is the
purpose of this statement to consalidate and expand on axisting EPA Indian
2glicy statements in a manner consistent with the overall Federal positian
in support of Tribal “"self-government“ and “government-to-government” rela-
tions hetween -Federal and Tribal Governments. This statement sets forth
the principles that will guide the Agency in dealing with Triba) Governments
and in responding to the probiems of environmental management on American
{ndian reservations in order to protect human health and the environment,
The Policy is intended to provide -quidance for EPA program managers in the
conduct of “the Agency's  congressionally mandated responsibilities. As
such, it. applies to EPA only and deces . not articylate policy for other
Agencies in the conduct of their. respective rasponsibilities. : :

It is important to emphasize that the implementation of regulatory
programs which will realize thee_ principles qn,lndian;Resergationsgcannot
be accomplished - immediately. Effective fmplementation will take "careful

and conscientious work ty EPA, the Tribes and many others. 'In many. cases, '

it will require changes in -agplicable statutory authorities and regulations.

it will be necessary co proceed in a carefully phased way, to learn from’

successes and failures, and to gain experience.- Nonetheless, -by beginning
work on the priority problems that exist now and continuing in the direction
established under these arinciples, over time we can significantly enhance
environmental quality on reservation lands, ' . '

oLtcr

1In darfykng:iaut our . responsibilitieSaﬁqnj;Indi;n -resgrvatfons..-ihe
fundamental.objectiveqafM&htgﬁg!lﬁpﬂ@ggygl;g;g&g;t[pniﬁggncy.1§_to'pfﬂtect
humanfhealth”and:tﬁe*enytrdnntn;t;ﬁfhe%keynqteﬁgtéthtsqeffort%wi1l:be to

give Special7Cunsideratian:td%Tribal*fntErestsl1n~uuking;Agéncy.policy.‘

and-to insure.-the close - involvement _of _ Tribai_ Governments in. making
decisionszand:umnaging'envirdnucntal«prngra&s§nffectingfreservation lands.
To meet this objective, the Agency will pursue the following principles:
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1. THE AGENCY STANDS READY TO WORK DIRECTLY WITH I[NDIAN TRIBALlGOVERHHEHTS
ON A ONE-TO-ONE BASIS (THE “GOVERNMENT-TO-GGVERNMENT" RELATIONSHIP), RATHER
THAN AS SUBOIVISIONS OF QTHER GOVERNMENTS, _ .

EPA recognizes Tribal Governments as sovereign entities with primary
authority and respensidility for the raservation populace. Accordingly,
EPA will work directly with Tribal Governments as the independent authority
for reservation affairs, and not as political subdivisien: of States or
other governmental units,

2. ~ THE AGENCY WILL RECOGNIZE TRIBAL GOVERNMENTS AS THE PRIMARY PARTIES
FOR SETTING STANDARDS, MAKING ENYIRONMENTAL POLICY DECISICNS AND MANAGING
. PROGRAMS FOR RESERYATIONS, CONSISTENT WITH AGENCY STANDAROS AND REGULATIONS.

In keeping with the principle of [ndian self-government, the Agency
will view Tribal Governments as the appropriate ncn-fFederal parties for
making  decisions and carrying out program respensibilities affecting
Indian reservations, their environments, and tne health .and welfare of
the reservaticn populace. Just as EPA's deliberaticns and activities have
traditionally involved the interests and/or participation of State Gavern-
ments, EPA will look directly to Tridal Gavernments to play this lead rele
for matters affecting reservaticn environments,

3. THE AGENCY WILL TAKE AFFIRMATIVE STEPS TO ENCOURAGE AND ASSIST
TRIBES IN ASSUMING ~ REGUULATORY ™ AND' PROGRAM MANAGEMENT RESPONSIBILITIES
FOR RESERYATION LANDS. - - S

The Agency will' assist interested Tribal Governments in developing
pragrams and in preparing to ' assume " regulatory - and -program - manigement
cesponsibilities for resesvation lands. = Within the "constraiats.of EPA's
authority and resouyrces, this ‘ald wil)l include providing -grants and other
- assistance to Tribes similar to- that we provide State. Governments. The
Agency will encourage Tribes: to -assume cdelegable rasponsibilities, (i.e.
responsibilities which the  ‘Agency’ has traditionally delegated to - State
 Governments ~ for ‘non-reservation” lands) wunder terms similar to those
governing delegations to States, B :

Unti{l Tribal Governments are willing and able to assume full responsi-
bility for delegable programs, the. Agency will retain- respensibility
for managing programs for-reservations: (unless the:State has an express
grant of . jurisdiction from Congress: -suffictent to “support- delegation to
the State Government). Where EPA retaing:such responsibility, the.Agency
will encourage the -Tribe to.participate in .policy-making and to -assume
ipprdpeilte“Tesferﬂ'oéf”pattfit“'ra1e5":1q*"the--uanagemzntv~of-:reservatipn
programs., . R - - :
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4.  THE AGENCY WILL TAKE. APPROPRIATE STEPS TO REMOVE EXISTING LE'{E’AL'A;i-u.-_
PROCEDURAL IMPEDIMENTS TO WORKING OIRECTLY AND EFFECTIVELY WITH TRIBAL.
GOVERNMENTS ON RESERVATION PROGRAMS. .

A number of serious constraints and uncartainties fn the lanquage
of our statutes and requiations have limited our ubility to work directly
and effectively with Tribal Governments on reservation problams. As
impediments in our procedures, regulations or statutes are identified
which l1imit our ability to work effectively with Tribes consistent with
this Policy, we will saek to remove thase impediments.

S.  THE AGENCY, IN KEEPING WITH THE FEDERAL TRUST RESPONSIBILITY, wiLL
ASSURE THAT TRIBAL CONCERNS AND INTERESTS ARE CONSIDERED WHENEVER EPA'S
ACTIONS AND/QR OECISIONS MAY AFFECT RESERVATION ENVIRONMENTS.

. EPA recognizes that a trust respoasibility derives from the his-
torical relationship between the Federal Government and Indian Tribes
as expressed in certain treaties and Federal [ndfan Law. In keeping -
with that trust responsibility, the Agency will endeaver to protact
the environmental interests of Indian Tribes when carrying out its
respansibilities that may affect the reservations.

§. THE AGENCY WILL ENCOURAGE COOPERATION BETWEEN TRIBAL, STATE AND
LOCAL GOVERNMENTS TO RESOLVE ENYIRONMENTAL PROBLEMS OF MUTUAL CONCERN.

Sound environmental planning and management require the cogperation
and mutual consideration ‘of neighbering governments, whether those
governments be neighboring States,.Tribes, or'local units of government.
Accordingly, EPA will 'encourage early . commmnication and cooperation
among Trides, States and local governments. This {s not intended to
lend Federal support to ‘any oné pafty to the jeopardy of the interests
of the other, Rather, it recognizes that in the field of environmental
requlation, prodblems are often shared and the principle of comity
between equals and neighbors often serves the best interests of both.

. .‘fHE AG‘;EHCY WILL WORK WITH OTHER FEDERAL AGZNCIES WHICH HAVE RELATED

RESPONSIBILITIES ON INDIAN - RESERVATIONS TO ENLIST THEIR INTEREST AND
SUPPORT IN COOPERATIVE- .EFFORTS. TO HELP TRIBES ASSUME - ENVIRONMENTAL
PROGRAM RESPONSIBILITIES FOR RESERYATIONS. s

EPA will seek and promote cooperaticn between Federal agencies to
protect human health and the environment on reservations. We -will
work with other agencies to clearly identify and delineate the.roles,
responsibilities and-relationships of our respective organizations and

to . assist Tribes in developi_n‘g and »mana'g'lng._env'ironm_ntal programs for .. . -

reservation lands.’
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S . 8. -THE AGENCY WILL.STRIVE TO ASSURE COMPLIANCE NITH ENVIRONMENTAL STATUTES . -
c .. T - - AND REGULATIONS ON INDIAN RESERVATIONS. T e T

o - In those. cases-where facilities owned or managed by. Tribal:Governments
' are not in compliance ‘with Federal environmental statutes, EPA will work
cooperatively with Tribal leadership to develop means to achieve compliance,
providing technical support and censultation as necessary to enable Tribal
facilities to comply. Because of the distinct statys of Indian Tribes and the
complex legal {ssues involved, direct EPA action through the judictal or
administrative process will be considered where the Agency determines, in its
judgment, that: (1) a significant threat to human health or the environment
exists, (2) such action weuld reasonably be expectad to achieve effective
results in a timely manner, and (3) the Federal Government cannat utilizas
- .other alternatives to correct the problem in a timely fashion.

In those cases where resarvation facilities are clearly cwned or managed
by private parties and there is no substantial Tribal interest or cantrol
involved, the ‘Agency will endeavor ta act in cooperation with the affacsad
Tribal Government, but will otherwise respond to noncompliance by private
parties on Indian reservations as the Agency would to noncompliance by the
private sector elsewhere in the country. Where the Tribe has a substantial
proprietary interast in, ar control aver, the privately owned or managed
facility, EPA will respond as described in the  first paragraph abcve.

9.  THE AGENCY WILL INCORPQRATE THESE INOIAN POLICY GOALS INTO ITS PLANNING

AND MANAGEMENT ACTIVITIES, INCLUDING [TS BUCGET, CPERATING GUIDANCE, LEGISLA-
TIVE INITIATIVES, MANAGEMENT ACCOUNTABILITY SYSTEM AND ONGOING POLICY AND
REGULATION DEVELOPMENT PROCESSES.

It is a central purpese of this effort-to ensure that the principles
of this Policy are effectively institutionalized by incorporating them into
the Agency's .ongoing and long-term planning and management processes. Agency
managers will include specific programmatic actions designed to resoive prab-
1ems on Indian reservations in the Agency's existing fiscal year and long-term

planning and management processes.
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